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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

WACO DIVISION 
 
JANE DOE 1, JANE DOE 2, § 
JANE DOE 3, JANE DOE 4, § 
JANE DOE 5, JANE DOE 6, § 
JANE DOE 7, JANE DOE 8, § 
JANE DOE 9, AND JANE DOE 10 § Cause No. 6:16-cv-173-RP 
 § JURY TRIAL DEMANDED 
 Plaintiffs, § 
 § 
vs. §   
 §   
BAYLOR UNIVERSITY § 
 § 
 Defendant. § 
 

PLAINTIFFS’ SUPPLEMENTAL MOTION TO COMPEL KETCHUM MATERIALS 
 
TO THE HONORABLE ROBERT PITMAN: 

COME NOW JANE DOES 1-10, Plaintiffs herein, who file this Supplemental Motion to 

Compel Ketchum Materials in follow up to the full briefing the Court has already received on this 

subject located at ECF 250, 256 and 264.1 

I. INTRODUCTION 
 

The Court will recall that Plaintiffs filed a Motion to Compel on January 11, 2018 concerning 

a number of issues.2  One of these issues was Plaintiffs’ effort to compel information from Baylor’s 

PR firm, Ketchum.  Baylor filed a response and briefed this issue.3  Plaintiffs filed a Reply.4 

At oral hearing on May 7, 2018, the Court stated that it was granting in part and denying in 

part ECF 250, Plaintiffs’ Motion to Compel.  No written order was entered, but the Court indicated 

that it was still considering the Ketchum issue and it planned to rule in the coming weeks.  That same 

                                                 
1 See also ECF 182 and 188. 
2 See ECF 250. 
3 See ECF 256. 
4 See ECF 264. 
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day, an un-numbered docket entry showed ECF 250 was granted in part and denied in part.  Therefore, 

although the Court stated that a ruling on the Ketchum issue would be forthcoming, ECF 250 is no 

longer shown as a live motion requiring Court resolution.  Since the May 7th hearing, the Court has 

not yet ruled on the Ketchum issues, which is understandable in light of the Court’s existing multiple 

dockets and the ballooning nature of motion practice on discovery in the present case. 

Plaintiffs file this Supplemental Motion for two reasons.  First, although Plaintiffs continue to 

rely on the extensive briefing already before the Court regarding Ketchum, Plaintiffs desire to inform 

the Court of new testimony from Ian McCaw that further supports that Plaintiffs are entitled to the 

Ketchum materials (and the Bunting materials for that matter)5.  Second, Plaintiffs want to ensure that 

the Court still has an active docket entry to resolve the Ketchum related matters as resolution of those 

issues is important for anticipated depositions, including deposition of Ketchum officials and that of 

Ketchum’s replacement as Baylor PR advisors, GF Bunting. 

II. ARGUMENT 

In Plaintiffs’ original Motion to Compel on this issue, Plaintiffs have stated:  

The Court will recall that once the Baylor sexual assault scandal was brought into 
public light, Baylor's long running media consultant (Ketchum) quit providing services 
to Baylor. See Dep. of Garland, ECF 106-1, 189:19-21 ("Q. Why was Bunting hired? 
A. Bunting was hired because the Ketchum public relations firm decided to 
withdraw."). Plaintiffs contend that Ketchum quit because it refused to be party to 
Baylor victim blaming media response and its concerted effort to lay blame only on 
the athletics department. Bunting, who was hired to replace Ketchum and has a history 
of participating in victim-blaming and media intimidation, then proceeded to 
implement a robust victim blaming media strategy, a strategy its corporate website 
boasted that Bunting and its staff were market leaders in employing on behalf of 
institutions of higher education. ECF 44.  Obviously these communications and events 
are relevant to Baylor's defense that it has turned over a new leaf, implemented fully 
the 105 PH recommendations, and are now steadfast in its protection of sexual assault 
victims. Baylor's efforts to drive media attention to athletics and to otherwise  smear 
its current and former students are obviously relevant to the claims of the Plaintiffs 
who were  assaulted during and after the time Ketchum was withdrawing. 

                                                 
5 Similar discovery from Bunting is being sought and unfortunately can be expected to be before this 
Court soon. 
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In July 2017, Plaintiffs served Ketchum with a third party subpoena for documents. 
See ECF 131. Ketchum responded with volumes of objections and no documents. 
The parties previously briefed whether the Ketchum documents can be properly 
withheld. See ECF 182 & 188.  Once the Court rules on the discoverability of the 
Ketchum materials, Baylor can produce those  items in its possession should the Court 
rule they are discoverable. After Plaintiffs have reviewed Baylor's production of 
Ketchum documents, the issue may be resolved. If there are gaps in Baylor's  
production, Plaintiffs can then begin to confer with Ketchum's counsel on the third 
party objections and submit that the issue to the Court, if necessary.6 
 

Baylor responded by arguing that the materials were not relevant and, in any event, were privileged 

because Ketchum was supposedly providing legal advice.7  Plaintiffs replied that these arguments were 

spurious.8 

Recent events have demonstrated that Plaintiffs were correct. Ian McCaw’s sworn testimony9 

is that what Baylor and Ketchum withhold is highly relevant and none of this information is protected 

by attorney-client privilege.10   McCaw testified that Ketchum and Bunting were public relations 

                                                 
6 See ECF250 at 7-8. 
7 See ECF 256. 
8 See ECF 264. 
9 The Court should be advised that at the present Baylor has designated portions of the McCaw 
deposition are either “confidential” or “attorney’s eyes only.”  Without comment on the 
appropriateness of those designations, such sections have not been quoted by Plaintiffs in this 
supplement. 
10 Despite Baylor’s recent determination to villainize McCaw, the circumstances of his departure 
make him appear to be a conscientious man who, while admitting blame within the athletics 
department, was torn in the summer of 2016 about what to do.  McCaw testified that the regents 
“started calling me telling me not to resign.  Don’t stay.  We want you to stay.  We vetted your 
situation five times.  90 percent of the regents want, you know, want you to remain as the AD.  And 
I was disgusted at that point with the regents, the racism, the phony findings of fact, the firing of 
Briles and innocent people in my department.  I talked it over with my wife, we prayed about it, and 
I said, I got to go.”  See ECF 363-2 at 159:13 – 162:9. The fact that it is possible a few Regents were 
trying to resist reshaping the message is alluded to repeatedly by McCaw. For example, in addition to 
Board Chairman Willis wanting to exclude Regent Allison from the final decision-making process 
because Allison would object, McCaw states that Regent Phil Stewart conducted his own 
investigation which “went on to discredit Pepper Hamilton and the presentation, citing a number of 
issues, including false, misleading and racial insensitive comments.”  Id. at 126:16 – 127:12. McCaw 
claims that Regent Mark Hurd told him that Stewart “wrote a memo” of his findings and 
conclusions.  Id. at 133:19-22. 
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advisors for Baylor.11  McCaw dealt with Ketchum directly.12  Ketchum was first hired in “the early 

fall of 2015” as the Title IX controversy broke in the media.13  Prior to then, communications to the 

media were handled by in-house communications for the athletic department or the university as a 

whole.14  About the same time Pepper Hamilton was retained, Ketchum was also hired, and McCaw 

believes this decision was made by the Regents.15  There were daily meetings set up with Ketchum 

which McCaw referred to as “crisis management.” 16   John Barry, the Baylor Vice President of 

Marketing and Communications or Reagan Ramsower would ask McCaw to join as needed.17  When 

asked who regularly attended the meetings, McCaw did not mention any lawyers.18  McCaw reiterated 

that “I’m not aware of any of them being lawyers, but it’s possible they were.”19  Regardless, instead 

of legal advice, McCaw testified that Ketchum provided “crisis management PR strategy.”20 

During their time advising McCaw and others at Baylor, Ketchum would regularly provide 

“daily” talking points by e-mail.21  McCaw affirmed repeatedly he never received legal advice from 

either Ketchum or Bunting: “Q. At any point in time, did you get any what you consider to be legal 

advice from Baylor or Bunting or Ketchum or any of their consultants? A. Baylor, Bunting, or the 

consultants. So I didn't get any legal advice from Baylor or Bunting. …. Q. How about Ketchum; did 

                                                 
11 Id. at 174:15-24. 
12 Id. at 175:2-3. 
13 Id. at 175:4-9. 
14 Id. at 176:12-16. 
15 Id. at 175:19-23. 
16 Id. at 176:2-5. 
17 Id. at 176:12-15. 
18 Id. at 176:16-21. 
19 Id. at 180: 6-7.  We are also reminded that although McCaw never knew of any attorneys in any 
meetings, even were they, this merely having an attorney present does not cloak all information within 
the attorney-client privilege.  And, of course, the law is clear that simply because someone is an 
attorney, not all communications involved are legal advice and privilege. McCaw is clear, for example 
that General Counsel Chris Holmes “was also involved in putting out and shaping a lot of the 
marketing and public relations information that came out from the university.”  Id. at 92:24 – 93:9 
20 ECF 363-2 at 177:12-13. 
21 Id. at 179:3-9. 
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you speak with them?  A. No.”22   In sum, McCaw testified: “Well, I got legal advice all the time from 

Baylor when I was the Director of Athletics. I don't recall getting any legal advice from Bunting or 

Ketchum.”23 

Revealingly, McCaw testified that Ketchum did a good job - stating that they gave “fair advice” 

and that they were people of “good character.”24  But then, just as Garland affirmed, Ketchum 

“decided to withdraw."25  McCaw supports this statement, saying that Ketchum ultimately resigned 

because they were “frustrated with the general counsel’s office and the way they were shaping the 

releases of information or the release of information.”26 

This “shaping the releases of information” matches McCaw’s testimony regarding how 

Chairman of the Board of Regents Richard Willis “changed the centerpiece to the story” and “directed 

the Pepper Hamilton presentation to – and shaped it to accomplish the goals he was seeking.” The 

Court will recall that Willis “disinvited [Regent Allison] to attend the Pepper Hamilton presentation 

meeting” of select Regents held in February 2016 at Pepper Hamilton’s Philadelphia offices because 

Allison would “not agree with the direction that they needed to go in terms of how the preparation 

was going to be shaped.”27  So, just as Allison was banned from the meeting to reshape the message 

that would follow the Pepper Hamilton investigation, McCaw states that Ketchum refused to continue 

advising a client that would evidently not follow its advice.  Suddenly Bunting appears, assumedly 

                                                 
22 Id. at 197:23-198:7. 
23 Id. at 198:12-15. 
24 Id. at 177:10-24. 
25 See Dep. of Garland, ECF 106-1, 189:19-21.  
26 See ECF 363-2 at 178:10-13. 
27 Id. at 76:10-14; McCaw reports that he personally heard this “disinvite” message from Willis to 
Allison when Allison played a tape of the message to McCaw at the Baylor vs Liberty football game 
in Waco in September 2017.  Id. at 121:5-22.  We further know from McCaw some specifics about 
this shaping of the message, wherein he testified that “And I think they felt like they could get the 
media off their back if they focused the attention on football players, took some decisive action, and 
that the media would not keep digging and find out the scope of the scandal.”  Id. at 90:13-20. 

Case 6:16-cv-00173-RP   Document 426   Filed 07/11/18   Page 5 of 11



6 

 

because Bunting would help reshape the message away from full transparency and accountability and 

toward the “whitewash” strategy that some influential regents preferred.28 

Bunting has a well-advertised history in handling media crisis involving allegations of sexual 

misconduct and Title IX violations at universities, with those practices equated with those of a criminal 

defense attorney going after a rape victim in a trial.29  While Bunting’s website still notes itself as 

handling this type of crisis, its website has been toned down since this lawsuit was filed and since 

Bunting’s involvement was highlighted.30 

While it was first assumed that Bunting’s hiring by Baylor arose because of Bunting’s work 

regarding Title IX scandals at Occidental and Florida State, McCaw’s deposition testimony reveals the 

real connection between Baylor and Bunting and embarrassing details concerning Bunting’s “advice” 

and how it in no way concerns the “law.”  After he resigned from the Athletic Director position, but 

while still working in a Baylor “nonexecutive capacity,” McCaw was contacted by Baylor Regent Mark 

Hurd, CEO of Oracle.31  Mr. Hurd had recently emerged, with Bunting’s help, from his own personal 

scandal involving allegations of sexual harassment and expense account violations while CEO at 

Hewlett-Packard.32 

                                                 
28 It must also be recalled that according to McCaw, these decisions were being made at the highest 
level of the Board, that “Willis and Ramsower were working on a cover-up,” and then after Regent 
Ronald Murff succeeded Willis as Chairman, Murff “on several occasions just provided outright 
dishonest information to the public.”  Id. at 159:13 – 162:9; 80:21 – 81:3. 
29 E,g https://www.huffingtonpost.com/mary-wald/sexual-assault-this-is-ho_b_8814968.html  
30 http://www.gfbunting.com/when/titleix/; At the present, Bunting has also successfully scrubbed 
its prior marketing from http://www.archive.org, so discovery on such is being sought.  Since the 
time Bunting’s involvement has been brought to light in this case, the IP Address of one of Plaintiffs 
counsel’s offices has also been blocked from accessing their website, a technological feat of interest. 
31 ECF 363-2 at 180:14-25. 
32 E.g., http://fortune.com/2015/06/08/redemption-of-mark-hurd-oracle/; 
http://www.businessinsider.com/mark-hurd-jodie-fisher-hp-2011-12; 
https://www.wsj.com/articles/SB10001424052748703309704575413663370670900  
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As McCaw testified: “Mark Hurd called me one day and said that Glenn Bunting is a friend of 

his, and he had helped him through his relationship crisis at HP when he resigned there, said he was 

a good guy, and asked if I would speak to him by phone. He thought he could come up with something 

that would be mutually beneficial for Baylor and for me.”33  Around October 2016, Bunting called and 

McCaw described the conversation as follows: “So Mr. Bunting called and said I think we can do 

something that'll benefit both of us. If you admit that you didn't report the volleyball incident, we will 

admit that we didn't have anything in place in terms of a Title IX office, Title IX education or training 

or reporting. And he thought that that would be something that would be a win, he proposed that as 

a win-win outcome.”34  McCaw responded to Bunting by saying: “I said that's not true. I said, when I 

learned the information [about the rape involving a volleyball player] I directed Coach Barnes to the 

Office of Judicial Affairs, and so I'm not going to agree to what he proposed, and he hung up on 

me.”35  According to McCaw, “shortly thereafter” “Baylor issued a release that essentially said Art 

Briles, myself, and Tom Hill, without naming him as an individual, failed to report a gang rape.”36 

McCaw became concerned that Bunting was running “a smear campaign” and so he called 

another Regent, Jay Allison, described it thusly: “Jay, is this guy running a smear campaign? And Jay 

was silent, which told me what I needed to know.”37 

What Ketchum and Bunting were providing is not legal advice and is not privileged.  They 

were acting as PR agents, spinning a message and, importantly, that message was designed to hide 

intentional conduct by Regents and high-level administrators to discriminate against female students.  

The Regents decided at some point that Starr’s alleged desires that Pepper Hamilton’s task to bring 

                                                 
33 ECF 363-2 at 180:20-181:1. 
34 Id. at 181:13-20. 
35 Id. at 181:22-25. 
36 Id. at 182:10-13. 
37 Id. at 184:17 – 185:1 
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transparency was no longer desired – the “whitewash” and “scapegoat” path was being chosen.  The 

evidence demonstrates that Ketchum was not willing to participate in a cover-up campaign, but 

Bunting was, having done similar work for Regent Hurd in the past.  So, the circle of decision makers 

among the Regents – those McCaw labels “conspirators” decided to employ Bunting to help with 

professional advice in shaping a new message obscuring university-wide Title IX failures and lack of 

meaningful real reform.  Meanwhile, thousands of women, including some of these Plaintiffs, started 

at Baylor or continued to labor through their educations, all the while being falsely informed and 

falsely believing that the school was doing everything it could to remedy its hostile educational 

environment.  We know now that instead Bunting and key Regents and administrators were trying to 

sweep the whole thing under the rug and continue a policy “based on more protection of the brand 

than protection of [Baylor] students”.38  These events impact Plaintiffs who were subjected to this 

hostile education environment after the mirage of reform was hoisted, but these events also go to 

show the extent to which intentional policies of hostility toward female students for decades was (and 

still is) engrained in the leadership policies of Baylor. 

Unlike Baylor’s repeated statement in a most recent filing,39 evidence of Baylor’s now admitted 

history of gender-based discrimination, oppression, retaliation and victimization of female student 

                                                 
38 https://www.texasmonthly.com/the-daily-post/state-texas-title-ix-trouble-brewing-baylor/; 
McCaw also gives a glimpse of this culture of protecting the brand at the expense of student health 
and safety in his notes of a Regent meeting wherein Regent Mark McCollum spoke against providing 
additional counseling for rape victims, claiming it was just a “bigger band aid,” stressing “that telling 
a prospective parent that when their daughter is raped at Baylor we will provide excellent counselling 
services in not a good message.”  Instead Regent McCollum opined that “sexual assaults are a 
spiritual problem” better handled by groups like Fellowship of Christian Athletes.  McCaw’s notes 
conclude that [t]hese comments were met by applause from the Board of Regents.” See Exhibit A 
(IAN 00110).  This evidence bolsters McCaw’s testimony that transparency and dealing with the 
reality of the rape crisis at Baylor was “bad for business.”  ECF 363-2 at 209:21 – 210:10. The fact 
that this memo was obtained through non-party discovery from McCaw reinforces the need for 
extensive non-party discovery of custodian personal information and records in this case. 
39 ECF 4 at 1 and 12.  
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victims is no “sideshow.” Incredible resources in time and money spent putting together an “elaborate 

plan that essentially scapegoated black football players and the football program for being responsible 

for what was a decades-long, university-wide sexual assault scandal”40 is no “sideshow.” Instead, these 

actions are directly relevant to Plaintiffs’ heightened risk claims. Bunting’s involvement, and 

Ketchum’s involvement or refusal to remain involved, furthers the evidence of intent regarding 

Plaintiffs’ allegations of Title IX violations and the heightened risk created by Baylor’s actions. This 

evidence “could allow a jury to infer that Baylor’s policy or custom of inadequately handling and even 

discouraging reports of peer sexual assault created a heightened risk of sexual assault, thereby inflicting 

the injury of which Plaintiffs complain.”41.  It is proportional to the discovery demands in this case, 

and clearly not protected by attorney-client privilege. Plaintiffs ought to receive all of the Ketchum 

materials and, as a start, should receive the first two months of the Bunting materials. Plaintiffs can 

then be burdened with moving the Court again for additional Bunting materials if those items 

produced demonstrate the request is warranted. 

The Court can be sure that at trial of this case, as they have in public, the Regents at Baylor 

will heap high praise on themselves for the unprecedented transparency they will claim for the Pepper 

Hamilton investigation and alleged implementation of 105 recommendations that, despite President’s 

Livingstone’s public declarations, are nowhere near in place.  This discovery is relevant to these 

Plaintiffs’ claims, the materials are relevant to the veracity of statements by the university and by 

testimony of witnesses.  The information is not privileged.  Instead, the information is damning, which 

is the sole basis Baylor seeks desperately to conceal it.  The federal rules provide no safe harbor for 

culpatory evidence, in fact they require its production. The Court should order production of 

Ketchum. 

                                                 
40 ECF 363-2 at 75:13-22 
41 ECF 78 at 17. 
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CONCLUSION 

For the foregoing reasons, Plaintiff’ Motion to Compel the Ketchum materials should be 

granted. 

Respectfully submitted, 
 
  /s/ Chad W. Dunn            
BRAZIL & DUNN, L.L.P. 
Chad W. Dunn  
State Bar No. 24036507 
K. Scott Brazil 
State Bar No. 02934050 
4201 Cypress Creek Pkwy., Suite 530 
Houston, Texas 77068 
Telephone: (281) 580-6310 
Facsimile: (281) 580-6362 
chad@brazilanddunn.com 
 
AND 
 
DUNNAM & DUNNAM, L.L.P. 
Jim Dunnam 
State Bar No. 06258010 
4125 West Waco Drive 
Waco, Texas 76710 
Telephone: (254) 753-6437 
Facsimile: (254) 753-7434 
jimdunnam@dunnamlaw.com 
 
ATTORNEYS FOR PLAINTIFFS 
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CERTIFICATE OF SERVICE 

This is to certify that a true and correct copy of the above and foregoing has been filed by 

ECF and sent to counsel of record via electronic notification on July 11, 2018. 

 
/s/Chad W. Dunn               

      CHAD W. DUNN 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

WACO DIVISION 
 

JANE DOE 1, JANE DOE 2, § 
JANE DOE 3, JANE DOE 4, § 
JANE DOE 5, JANE DOE 6, § 
JANE DOE 7, JANE DOE 8, § 
JANE DOE 9, AND JANE DOE 10 § Cause No. 6:16-cv-173-RP 
 § JURY TRIAL DEMANDED 
 Plaintiffs, § 
 § 
vs. §   
 §   
BAYLOR UNIVERSITY § 
 § 
 Defendant. § 
 

 
 ORDER 

 
Came on to be heard Plaintiffs’ Supplemental Motion to Compel Ketchum Materials this   

day of     , 2018, before this Court.  After considering the pleadings, motions, 

response, reply, authorities, and arguments of counsel, IT IS HEREBY ORDERED:  

Plaintiffs’ motion to compel is GRANTED.  

Signed on this  day of  , 2018. 

 
       ____________________________________ 
       The Honorable Robert Pitman 
       United States District Court Judge 
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